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EXPLANATORY NOTE

No less than Section 18, Article II of the Philippine Constitutions affirms labor as a “primary
social economic force”and shall protect the rights of workers and promote their welfare.

Further, under Section 3, Article XIII of the Constitution, the State shall afford full protection
to labor, local and overseas, organized and unorganized, and promote full employment and
equality of employment opportunities for all. It also mandates that all workers be entitled to
security of tenure, humane conditions of work, and a living wage.

This constitutional policy was reiterated in Presidential Decree 442 which declared that the
State shali afford protection to labor, promote full employment, ensure equal work
opportunities regardless of sex, race or creed and regulate the relations between workers
and employers.

Despite such State policy declarations on labor, our workers’ constitutional right of security
of tenure is still inadequately observed as evidenced by the current trend towards
contractualization and de-regularization happening all over the country. Workers settle for
intermittent and short-term employment affecting not only their ability to earn livelihood but
also their productivity and quality of work. Unfortunately, these incidents are apparently
considered as unfair labor practices which violate the right of workers to just and humane
employment terms and conditions, the right to self-organization, and the right to collective-
bargaining. The present proposal introduces the following innovations:

1. Trilateral relationship in a legitimate subcontracting among the principal,
subcontractor and contractual workers;

2. Definition of subcontracting which includes arrangements for a specific job,
work or service within a definite period regardless of whether such job, work
or service is to be performed or completed within or outside the premises of
the principal;



3.  Entitlement of subcontracted employees to all rights and privileges due to
regular employees and the right to a written contract with a mandated terms
and conditions;

4. Expressed provisions on prohibition against labor-only subcontracting and
subcontracting arrangements;

5. Prohibition against principals who engage more than 20% of subcontracted
employees; !

6.  Mandatory registration of subcontractors;
7. Period for probationary employment is fixed at six (6) months;
8.  Violation of contracting rules is considered an unfair labor practice;

9.  Deliberate misclassification of employees for the purpose of misleading them
as to their rights is considered an unfair labor practice; and

10.  Violation of contracting rules is penalized by a fine.

In sum, this proposal gives life to the constitutional provision on the right of all workers,
including contractual employees, to security of tenure. Hence, the early approval of this bill

is earnestly sought.
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AN ACT
STRENGTHENING THE SECURITY OF TENURE OF WORKERS IN THE PRIVATE
SECTOR, AMENDING FOR THE PURPOSE ARTICLES 248, 279, 280, 281 AND 288,
AND INTRODUCING NEW ARTICLES 106-A, 106-B, 106-C, 106-D, 106-E, 280-A AND
280-B TO PRESIDENTIAL DECREE NO. 442, AS AMENDED, OTHERWISE KNOWN AS
THE LABOR CODE OF THE PHILIPPINES

Be It enacted by the Senate and the House of Representatives of the Philippines in Congress
assembled:

SECTION 1. — Article 106 of the Labor Code is hereby repealed and substituted as follows:

"[ART. 106. Contractor of Subcontractor — Whenever an employer enters into a
contract with another person for the performance of the former's work, the employees
of the contractor and of the latter’s subcontractor, if any, shall be paid in accordance
with the provisions of this Code.

“In the event that the contractor or subcontractor fails to pay the wages of his
employees in accordance with this Code, the employer shall be jointly and severally
liable with his contractor or subcontractor to such employees to the extent of the work
performed under the contract, in the same manner and extent that he is liable to
employees directly employed by him.

“The Secretary of Labor and Employment may, by appropriate regulations, restrict or
prohibit the contracting out of labor to protect the rights of workers established under
this Code. In so prohibiting or restricting, he may make appropriate distinctions between
labor-only contracting and job contracting as well as differentiations within these types
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SEC.2.

of contracting and determine who among the parties involved shall be considered the

employer for purposes of this Code, to prevent any violation or circumvention of any
provision of this Code.

"There is a ‘labor-only’ only contracting where the persons supplying workers to an
employer does not have substantial capital or investment in the form of tools,
equipment, machineries, work premises, among others, and the workers recruited and
placed by such persons and performing activities which are directly related to the
principal business of such employer. In such cases, the persons or intermediary shall be
considered merely as an agent of the employer who shall be responsible to the workers
in the same manner and extent as if the latter were directly employed by him. ]

"ART. 106. CONCEPT AND NATURE OF SUBCONTRACTING ARRANGEMENTS.
— IN LEGITIMATE SUBCONTRACTING, THERE EXISTS A TRILATERAL
RELATIONSHIP UNDER WHICH THERE IS A CONTRACT FOR A SPECIFIC JOB,
WORK OR SERVICE BETWEEN THE PRINCIPAL AND THE SUBCONTRACTOR,
AND A CONTRACT OF EMPLOYMENT BETWEEN THE SUBCONTRACTOR AND
ITS WORKERS. HENCE, THERE ARE THREE PARTIES INVOLVED IN THESE
ARRANGEMENTS: THE PRINCIPAL WHICH DECIDES TO FARM OUT A JOB OR
SERVICE TO A SUBCONTRACTOR WHICH HAS THE CAPACITY TO
INDEPENDENTLY UNDERTAKE AND ACTUALLY UNDERTAKES THE
PERFORMANCE OF THE JOB, WORK OR SERVICE, AND THE CONTRACTUAL
WORKERS ENGAGED BY THE SUBCONTRACTOR TO ACCOMPLISH THE JOB,
WORK OR SERVICE. '

“"FOR PURPOSES OF THIS CODE, '‘SUBCONTRACTING’ REFERS TO AN
ARRANGEMENT WHEREBY:

(A) A PRINCIPAL AGREES TO PUT OUT OR FARM OUT WITH A
SUBCONTRACTOR THE PERFORMANCE OR COMPLETION OF A SPECIFIC
JOB, WORK OR SERVICE WITHIN A DEFINITE OR PREDETERMINED
PERIOD; REGARDLESS OF WHETHER SUCH JOB, WORK OR SERVICE IS
TO BE PERFORMED OR COMPLETED WITHIN OR OUTSIDE THE PREMISES
OF THE PRINCIPAL; OR

(B) A PERSON, PARTNERSHIP, ASSOCIATION OR CORPORATION WHICH
NOT BEING A PRINCIPAL, CONTRACTS WITH A SUBCONTRACTOR FOR
THE PERFORMANCE OF ANY WORK, TASK, JOB OR PROJECT.”

— A new Article 106-A is hereby inserted in the Labor Code to read as follows:

“"ART. 106 — A. RIGHTS AND LIABILITIES OF PARTIES. — (A.) THE
SUBCONTRACTED EMPLOYEE. IN ALL CASES, SUBCONTRACTED EMPLOYEES











































